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This message intended for the use of the individual or entity to whom it is addressed, or for wim it is internded, and may
contaln Information that is privileged, confidential and exempt from disclosure under applicabl: law. I the readar of this
message is not the intended reciplent, you ara herehy natified that any disseminatlon, distribulon, or copyving of thiz
corarpurication is strictly prohibited. If you have recelved this communication in error, please otlfy the sender so that
we can make arrangements to have the raterial raturnad to us at no cost to you. Thank you.
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March 17, 2009

FEasements Programs Division

Natural Resources Conservation Service
Farm and Ranch Lands Program Comments
P.O. Box 2890, Room 6§19-5

Washington, D.C. 20013

BY FACSIMILE 1.202.720 9639
|
Re: Docket Number NRCS-IFR-03006, iFaljm and Ranch Lands Protection 1*rogram

COMMENTS OF THE CONNECTICUT DEPARTMENT OF AGRICULTURE AND IHE
FARMLAND PRESERVATION ADVISORY BOARD ON THE INIERM [ INAL RULE FOR THE
FARM AND RANCH LANDS PROTECTION PROGRAM

Dear Eascinents Programs Division:

We are writing to provide comments on the above-referenced Interim Final Rule (IFR) for the federal
Farm and Ranch Lands Protection Progtam (FRPF) as published on Japuary 11, 2009 We request that
our comments be considered and adopted by NRCS as it revises the rule and imyplements the program.

The State of Connecticut enacted legislation to create a Farmland Preservaticm Program in 1978, and
since then has completed, or been approved to complete, the acqu151t1on of devilopment rights on 34,500
acres on 254 farms in Coonecticut, at a cost of over $110 million. Adminisiered by the Connecticut
Department of Agriculture, the Farmland l’reservatlon Program has besn awarded ovet $13 million in
funds thmubh the federal Farm and Ranch Lands Protection Program for the preservation of qualified

farms in Connecticut, since its inception in 1996
t

In June 2007, Connecticut Governor M. Iod.t Rell signied into law a bill creatiny a Fammland Preservation
Advisory Board made up of wpxesentatwes of Connecticut’s farm conmunity to advise the
Commissioner and his Farmland Preservation Program on ‘pelicy and decisicn making. We are also
providing these comments on behalf of the/Commissioner of Agriculture and yhe Farmland Preservation
Advisory Board of Connecticut. -

-

Thank you for the opportupjty to provide these comments. -Should you have imy questions concerning
these comments, or wish to discuss this matter furthel you may contact me at the above address or phone

at (860) 713-2511

Sincerzly,

F. Philip Prelli, Connecticut Commissioner ?ngIicﬁiture
George Hindinger, Chairman, Farmland Prelservation Advisory Board
Toseph Dippel, Director, CT Farmland Preservation Program

Attachment
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Comments on the Interim Rule for the
FARM AND RANCH LANDS PROTECTION PROGRAM
Docket Number NRCS-1FR-08006

Issuc: Hazardous Substances Review pursuant to Section 1491.4(H)(8):

“Eligible Land™ as proposed in Section 1491 4(f) of the interim rule, “Must poss:ss suitable on-site and
oft-site conditions which will allow the easement to be cffective in achieving the purposes of the
program.” The interim rule goes on to say that “Suitability may include . hazarlous substances on or in
the vicinity of the parcel ..

CT Department of Agriculture Comments: The State of Connecticut has some ol 'the best soils in the
world, Ths Connecticut River Valley has a long, proud history of farming. Crops can be grown here that
cannot be produced elsewhete. Connecticut is famous for its tobacco and vegets »le farms and orchards.
Over the years, the vast majority of farms, employing the accepicd Best Manage;nent Practices of the
tiroe, applied herbicides, pesticides and fertilizers, many of which are no longer ¢ vailable today

The state’s Farmland Protection Program has worked to bring quality fa: ms into our program and
has sought to leverage its funds by working with FRPP. The partnership has beq a great benefit to the
people of Connecticut. Per NRCS officials, farms seeking FRPP money must un dergo a stricter, more
detajled environmental review than previously reguired. Not enly will there be » data base search, but
also a site visit where a 62-page report mmst be complctcd for edch farm, all of this prior to federal

approval.

Most farms in the country have used chemicals and some contamination sxists on them. It was
not umisual for farms typically to have a ‘dumping’ area on site svhere they may 1ave put old hay,
equipmetit or lumber. This does not necessarily maké the land unsuitable for production agriculture.
Connecticut’s fanns are no different. Under the intetim rule, we foresee major  oblems for Connecticut
farmers interested in preserving theix farms, especially those farmers in the Conn zcticut River Valley.

FRPP is a voluntary program. It is meant to “help farmers and ranchers preserve their
agticulinral land” as the background to the interim rule states. Yet, the environniental review under the
interim tule must be completed prior to z farm being placed on the NRCS list for the coming year. The
majority of farmers has used approved chemicals in accordance with accepted Bl Ps on their property
and might not be allowed to participate in FRPP Many others will not even waiit to go through the
Teview process for fear of being told their property is contaminated. Such informiation could render the
property unmarketable Essentially, these new requirements will reduce the num rer of quality
applications to our programs and reduce the number of Connecticut farms that F1'PP will consider,
thereby reducing the number of acres that can be prcscrved

Connecticent, under Section 22-26cc(a) of the Connectlcut General Statui:s, allows the state
Farmland Pregervation Program to purchase easements on fatris that have used p rewously approved
agricultural chemicals such as dieldrin, DDT, aldrin 3nd other organochlotine pexticides. This comes
from a basic understanding of farming and farm praclices here in Connecticut, as well as the knowledge
that the agricultural soils in our state are trily special and need to be preserved for future gencrations. We
would hope that the United States takes a similar viéw to preservink our farms and farming heritage
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Issue: Forest Management Plan Reweu‘r pur suaxt to Section 1491.4(f)(5):

Section 1491.4(£)(5) states, “]:"orest land that cxceeds the greater of 10 acres or 1 ) percent of the easement
area shall have a forest mwlgement plan before closing.”(emphasis added) Section 1491.3 defines
“forest management plan™ as “a site-specific plan that is prepared by a professional resource manager. . "

The Comnecticut Department of Agriculture i3 concerned that this requirement will be cumbersome, time
consuming and potentially costly, thereby delaying closings. There are a limited mumber of foresters
qualified to prepare such a plan for Eﬂ%‘eumcrs hnere in the state; however, a majotity of our farm applications
would trigper the requitement of a plan. The Connecticut Department of Envireimmental Protection would
likely need additional funding if the burden of prodncing the plans falls on thems  Private foresters will
rightfully charge fees for their services, thereby reducing the money available for purchasing easements

It will be a timely process that will hinder the preservation process unneccssarily It is our position that a
forest management plan is adwsable but should not be required. Further, the tineframe to complete such
voluntary plan, should apply to a minimum of 25 acres ot more of forest lands, ruther than 10 acres, and it
should be within 5 years of closinginot the closing date itself.

Additional Comments by Connectlcut’s Farmland Preservation Advisory Board:

I
Connecticut’s Farmland Pl'CbCl’VatIOIl Advisory Hoard was established to advise the Commissioner and
the Farmland Preservation ng‘ram on pohcy and decision making At its March 9, 2009 meeting, the
Farmland Preservation Advisory Board passed two resolutions by unanimous vote of its members in
response to the request for public comment on the IER. On biehalf of the Farmln 1d Preservation Advisory
Board of Connecticut, we ask you to also consider said resolutions listed below in your final rulemaking
for the FRPP. :

“The Farmland PIGSErVatID]il Adwsory Board recorrnends to the U.S. Dupartment of
Agriculture - Natural Resources Conservation Service and to whom it miy concern, thar
any farm using best management practices generally aceepted at the tim: of
implementation, which madvertent]y resulted in soil or water contamingiion by current
standards, should not be precluded Jrom participating in the federal Far n and Ranch
Lands Protection Program tro.‘rz this basis” (Ben Freund/Jim Zeoli — Unaiyimous)
\
“The Farmland Preservatioii Advisory Board recommends to the U.S. Department of
Agriculture - Natural Resotirces Conservation Service and to whom it miy concern, that
Jfarmers with a minimiim of 23 acres of forest on the farm should be advived, but not
mandated, to obtain a forest management plan within five years of partic ipating in the
federal Farm and Ranch chrzd& Protectzan Progmm * (Ben Freund/Tetry Jones —
Unanimous) ;
This recommendation is based 0:1:1 our cureht assessment taxation program that requires a forest
stewardship plan on a minirmm of 25 actes of forest lands.
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We’re in agreement with many of the comments on the rule of American Frrmland Trust (AFT)
[ :

Issue: Contingent Right of En! orcement:

We agree that the program shoul!d be’ admlmstered in a way that recognizes the protections
afforded some easements under State law and constitutions. Where an easement is held or co-
held by a state and that state’s 1a,kvs or ccnnstltutlon not only gives its Attolney General standing
to enforce its easements, but would compel him or her to do so, the Unite:| States’ interests are
adequately protected through the state’ s obligation to enforce its easemen! terms. Where an
eligible entity can show that its easenients will enjoy the same degree of Jirotection through state
law or constitution as would be pxovxdéd through a federa) contingent riglt of enforcement
USDA should allow for a waiver or ﬂSS‘] gnment of the federal right of enthircement to the state.
For these entities, a number of p‘IO gram provisions designed to protect the: interests of the Unjted
States are duplicative and unneeded a'nd should be eliminated.

These include: ' ! i

. Title review as descrlbed by Department of Tustice title standards
. Technical review of USPAI? appraisals
. NRCS’ “reserved nght” to reqmre additional language or to revnove lanpuage in an

casement deed to protect thc interests of the Umted States
.
P

I

| |

We agree that certification could"pro 1 ide a valuable means to reduce administrative burdens and
unneeded progtam requirements} ifor we‘zll -established farmland protection programs while
retaining these administrative reviews and program requirements for entities that have little
experience and need additional c\fermght We agree and recommmend that NRCS rewrite the role
to develop a robust certification procrram for certified entities that would 1ninimize appraisal and
title reviews, enable entities to use their own project selection criteria and process, allow entities
to use their own terms and condﬂ‘uonsi without any reserved authority on the patt of USDA, and
eliminate what has been descnbed by'the FPP National Program manager as a new requirement
for landowner interviews. Certification could also provide the mechanism for reviewing the state
protections, if any, afforded ease"ments lield by an eligible entity, and allowing an assignment or
waiver of the contingent right of| ‘enforcement in those instances where stives have an equivalent

obligation to enforce the terms 0‘. an ealsement

Issue: Certification:

We agree that a state’s deﬁmtion of agxliculmre—for its state farmland pretection program is the
best reflection of the type of agn ltuml uses found in a state and should ( ot be subject to

second-guessing by NRCS,

E‘r
[




03/17/2008 15:18 FAX 8607132598 . ., DEPT. OF AGRICULIURE oos

Issue: Forest management plans:

As noted earlier herein, we also Support the development of forest plans a1 a way to offer
landowners a pathway to improve the économic and environmenta) perfor nance of their
woodlots and forestlands, however, we are concerned that this new requirment imposes an
unnecessary additional admitﬁstigativé‘% ’t[Jurden ont NRCS and partners and r.dds another layer of
red tape that could further erode landowner interest in the program. We viould support the

method of proof of the land’s en;riolhﬂc‘nt in a state’s current use or foresti'r assessment program.

I
We concur with AFT that to reqﬂJu're a forest management plan, especially prior to the closing of
a project, would severely limit ﬂfj:e num]lber of projects that would be eligible and would require
the devotion of significant fedcr{"al and/or state and/or privae resources to 1he development of
these plaus, all of which are hi iy urgli‘kely in the current ¢conomic clima‘e. And we _
additionally agree to recommend that the rule specifically provide that a plan created for
compliance with a state’s agx_iculturallor forestry use tax assessment progrum would suffice as an

acceptable forest management pl;an.‘

h
t

Issne: Impervious Surfaces: | |

We believe that eligible entities should be permiitted to use their own term:: and conditions for
conservation easements so long 4s such terms and conditions “include a 1 nit on the Impervious
surfaces to be allowed that is corfsistelet with the agriculturel activities to 152 conducted ” And
that is in compliance with their state statutes for agricultural lands preservitions. So long as
eligible entities include in their deed of|jcasement an impervious surfaces srandard we suggest
leaving development of specific standards to the cligible entity.

e
[ |
Issue: Ranking consideration and ﬁ:uposal selection:

e

We agree with AFT and recommend that the ranking considerations and pioposal selection
process for individual projects be left to certified entities as part of a robusi certification Process
and system. For non-certified, eh:giblt?;nlantitiés_, a ranking consideration an:l proposal selection
process developed by NRCS makes seise ’

L -
We recognize that, in some states, NRCS may need to cotfipare projects ac oss the spectrum of
applications submitted by certified and,non-certified entities. Therefore, we suppott having
NRCS identify broad categoties qf'zaxﬂting criteria to be covered by certific:d entities in their
criteria aud selection process, These categories would ensure consideraticn of a common set of
resource and location issues such ‘as soils, land type, farm size, developmen t pressure and
proximity to other farms and protgcted lands without imposing the specific: ty of nationally
applied criteria on certified entities as now envisigned by NRCS.
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